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INTHE UNITED STATESBANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

Inre
VanessaMansd,
Debtor.
Watson & Brown, P.C.
and
Danid Williams, J.,
Plaintiffs,
V.
VanessaMansd,
Defendant.
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Chapter 7
No. 98 B 30062

Honorable Robert E. Ginsberg

Adversary Proceeding

No. 99 A 00517

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the ten motions filed by the Debtor, Vanessa Mansd

(“Debtor), to dismissthe amended complant filed againgt her by Watson & Brown and Danid Williams,

J. (collectively “Pantiffs’ or individudly “Paintiff”). Thereisaso one motion, aso filed by the Debtor,

to strike dlegations that are dlegedly immaterid, impertinent or incorrect. Plaintiffs amended complaint



contains three counts and seeks to determine the dischargeability of certain debts under 8523(a)(6)* of the
Bankruptcy Code, 11 U.S.C. 8523(a)(6). The plaintiffsaso seek denid of the Debtor’ s discharge under
§727(a)(2)(A) of the Bankruptcy Code, 11 U.S.C. §727(a)(2)(A).2

The Debtor’ sfird motionseeksto quashthe summonsand dismissthe amended complant pursuant

to Fed.R.Bankr.P. 7004(e).®> The Debtor's second motion seeks to dismiss the amended adversary

! Section 523(a)(6) of the Bankruptcy Code provides:
A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of
thistitle does not discharge an individua debtor from any debt —
for willful and mdiciousinjury by the debtor to another entity or to the
property of another entity[.]

2 Section 727(a)(2)(A) of the Bankruptcy Code provides:
The court shdl grant the debtor a discharge, unless—
the debtor, with intent to hinder, delay, or defraud a creditor or an
officer of the estate charged with custody of property under thistitle,
has transferred, removed, destroyed, mutilated, or concedled, or has
permitted to be transferred, removed, destroyed, muitilated, or
concedled —
property of the debtor, within one year before the date of the filing of
the petition.]

3 Bankruptcy Rule 7004(e) provides:
Service Upon Individuals Within a Judicial Digtrict of the United
States. Unless otherwise provided by federd law, service upon an
individua from whom awaiver has not been obtained and filed, other
than an infant or an incompetent person, may be effected in any judicia
digtrict of the United States:
(1) pursuant to the law of the state in which the district court islocated,
or inwhich serviceis effected, for the service of a summons upon the
defendant in an action brought in the courts of generd jurisdiction of the
State; or
(2) by ddlivering a copy of the summons and of the complaint to the
individua persondly or by leaving copies thereof e the individud’s
dwelling house or usud place of abode with some person of suitable
age and discretion then residing therein or by ddivering a copy of the
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complaint pursuant to Fed.R.Civ.P. 4(m)#, on the ground that the complaint and summons have not been
properly served. Debtor’ sthird motion isamoation to dismiss the amended complaint because thisdistrict
is not the proper venue to hear this proceeding, pursuant to Fed.R.Civ.P. 12(b)(3).

The Debtor next seeksto dismissthe amended complaint pursuant to Fed.R.Civ.P. 12(b)(4) & (5),
arguing that the dias summons and service of the amended complaint areinadequate. Debtor’ sfifth motion
isto strike immeaterid allegations from the amended complaint, pursuant to Fed.R.Civ.P. 12(f). Thesxth
motion seeks to dismiss the amended complaint under Fed.R.Civ.P. 10(b) because of the failure of the
Haintiffs to plead separate causes of actionin separate counts. Debtor’ s seventh motion is brought under
Fed.R.Civ.P. 12(b)(6) and seeks to dismiss Count | of the complaint, which seeks to determine the
dischargeability of certain debts owed by the Debtor to Plaintiffs, pursuant to 11 U.S.C. 8523(8)(6).

The Debtor next movesto dismiss Count | of the complaint because of Faintiffs dleged lack of
danding. The Debtor’s ninth motion is a motion pursuant to Fed.R.Civ.P. 12(b)(6), seeking to dismiss
Count |1 of the amended complaint. Count Il of the complaint objects to the granting of the Debtor’'s
discharge under 11 U.S.C. 8727(8)(2)(A). Findly, Debtor's tenth motion is brought pursuant to

Fed.R.Civ.P. 12(b)(6) and Fed.R.Civ.P. 8°, and seeksto dismiss Count |11 of the amended complaint

summons and of the complaint to an agent authorized by gppointment
or by law to receive service of process.

4 The Federd Rules of Civil Procedure are, for the most part, made applicable to the
proceedings by the Federal Rules of Bankruptcy Procedure. Fed. R. Civ. P. 4(m) is made applicable
to this proceeding by Fed. R. Bankr. P. 7004(a).

®> Fed. R. Civ. P. 8 stsforth the generd rules of pleading.



which seeks to determine the dischargeability of certain debts owed to the Plaintiffs by the Debtor under
11 U.S.C. 8523(a)(6). For the reasons stated below, the Court denies al of the Debtor’s motions.
Facts

The Debtor and the Plaintiff, Danie Williams, Jr. (“Williams’), are the parents of Ashanti Williams
(“Ashanti”), who was born August 14, 1992. Although the Pantiff and Williams were never married to
each other, Williams executed an admission of paternity as to Ashanti in 1993, and at the same time
consented to the entry of an order in the divorce court setting child support and vigtation. At that time,
Williams had overpaid his statutory child support and was due a credit. From 1993 until 1997, the Debtor
regularly denied Williams vigtation with Ashanti. On February 24, 1997, Williamsfiled a petition for rule
to show cause againgt the Debtor for visitation abuse in the Circuit Court of Kane County. At the time,
Fantff Watson & Brown (*“W&B"), a law firm, represented hm and continued to represent him
throughout the subsequent litigation between Williams and the Debtor until W& B was dissolved on
November 1, 1998.

During an appearance in the lllinois state court, the Debtor was advised by the state court judge
asto her rightsand obligations inthe rule to show cauise proceedings, including the pendties that might be
impaosed on her inthe rule to show cause proceeding. Specifically, the judge informed her that if she were
found to bein contempt of court for willfully violaing the vistation order, she would be required to pay
Williams attorney’s fees. The Debtor pursued the petition for rule to show cause by filing a motion to
redrict vigtation, aleging that Williams sexually abused Ashanti. A hearing was held on these issues

beginning in October 1997 and ending in March 1998. On May 7, 1998, the divorce court issued an



order finding the Debtor in indirect civil contempt and denying her petition to redtrict vigtation. The Sate
court found that there was insuffident evidence to conclude that Williams sexudly abused Ashanti, and that
the lawsuit was a part of a*systematic effort by the plaintiff [Debtor] to stifle the parent/child relationship

of the Defendant [Williams].” Additionally, the divorce court held that the Debtor’ s conduct was willful.

Initsorder of May 7, 1998, the divorce court granted leave to Williams' atorney to file petitions
seeking attorney’ sfees pursuant to 750 ILCS 5/508.° W& B filed a petition for attorney’ s feeson behdf
of Williams, and, after a hearing, the court entered judgment in favor of W& B and againgt the Debtor in
the amount of $19,553.09 for fees and $1,333.35 in expenses.

During the course of the domestic relations proceedings, the state court had appointed LisaNyuli
(“Nyuli”) Guardian ad Litemfor Ashanti. Nyuli incurred $6,702.50 in attorney’ s fees during the litigation.

The court, due to the Debtor’ s misrepresentations regarding her 401(K) account, alocated one-third of

® 750 ILCS 5/508 providesin relevant part:
The court from time to time, after due notice and hearing, and after
consdering the financia resources of the parties, may order any party
to pay areasonable amount for his own costs and attorney’ s fees and
for the costs and attorney’ s fees necessarily incurred or, for the
purpose of enabling a party lacking sufficient financial resourcesto
obtain or retain lega representation, expected to be incurred by any
party, which award shdl be made in connection with the following: The
maintenance or defense of any proceeding under thisact. . .. Inevery
proceeding for the enforcement of an order or judgment when the court
finds thet the failure to comply with the order or judgment was without
cause or judtification, the court shal order the party against whom the
proceeding is brought to pay the costs and reasonable attorney’ s fees

of the prevailing party.



Nyuli’ sfeesto Debtor and two-thirdsto Williams. Williams filed amotion to reconsder in the state court
which has never been heard due to the automatic stay.

After the May 7, 1998 order finding the Debtor inindirect avil contempt, the Debtor begantaking
steps to interfere with Williams' ability to collect from her. On May 8, 1998, the Debtor accepted a
proposal for the completion of $10,500.00 worth of work on her residence, induding the ingalation of
afence and a 440 square foot deck. She aso signed a contract to have a $5,381.41 hot tub inddled in
the deck. OnJune 1, 1998, Debtor arranged for ahome equity loan in the amount of $45,000.00, which,
according to her bankruptcy schedules, represented dl but gpproximately $10,000.00 of her equity inher
home.” She used the proceeds to pay for the deck work and to pay some of her unsecured creditors,
including First Midwest Bank which was paid $3,102.51, AT& T which was paid $11,613.61 and First
USA whichwas paid “$12,8886.42 [sic],” which apparently should be $12,886.42. These payments
made by the Debtor were made to dl of the Debtor’s unsecured creditors, other than for debts alegedly
owed to ratives and the debts incurred in her pursuit of the domegtic relations proceedings in Kane
County. In mid August 1998, the Debtor quitclaimed her interest in her residence to a land trust which

named a bank as trustee and transferred a 50% interest in the residence to her 18 year old daughter.

" A “home equity loan” is a consumer loan secured by whatever equity the debtor hasin the
debtor’s home and is not used solely to purchase or construct the home or to refinance a purchase

money loan. See Julia Patterson Forrester, Mortgaging the American Dream: A Criticd Evauation of
the Federal Government’s Promation of Home Equity Financing, 69 Tul. L. Rev. 373, 377 (1994).
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On September 24, 1998, the Debtor filed a voluntary petition for relief under Chapter 13 of the
Bankruptcy Code, 11 U.S.C. § 1301 et seq. On December 15, 1998, the Debtor converted the case to
one under Chapter 7 of the Bankruptcy Code, 11 U.S.C. 8 701 et. seq. The Rantiffs imely filed thar
complant to determine dischargegbility on April 9, 1999, and thar amended complaint to determine
dischargesbility on August 26, 1999. The Debtor subsequently filed the indant motions to dismissand the
motion to strike.

Count | of Plaintiffs amended complaint seeks a determination that the debt owed to the Fantiffs
for W&B's attorney’s fees, costs, interest and Nyuli’s attorney’s fees is nondischargeable under §
523(8)(6) of the Bankruptcy Code, 11 U.S.C. § 523(a)(6). Additionally, Count | seeks attorney’s fees
under state law, pursuant to 750 ILCS 5/508(b) for the fees and expenses incurred in the enforcement of
the order entered as aresult of the Debtor’ s contempt of court. The Plaintiffsarguethat the Debtor knew
that as aresult of awarning from the court, she would be required to pay Williams' atorney’ sfeesif she
were found to be in contempt of court. Nevertheless, despite the fact that she knew it would cause
Williams to incur unnecessary legal expenses, the Debtor initiated a proceeding inwhich she fasdly accused
himof sexudly abusing their child. According to the Plantiffs, the Debtor’ sactions after being ordered to
pay Williams' legd fees demondrate awell-conceived and intentiona plan to thwart his recovery.

Count 111, dso brought under 8 523(a)(6), seeks a finding that Williams damfor lossof society,
emotiond distressand lost wagesis nondischargeable. In Count 111, Williams also seeks damagesfor loss

of vigtation, for emotiona distress and for attorney’sfees and lost wages, aong with punitive damages.



InCount 11, the Plantiffs request that the Debtor’ s discharge bedenied under § 727(a)(2)(A). The
Fantiffs argue that the Debtor knew that she would be required to pay Williams attorney’ sfeesafter being
found in contempt of court. The Paintiffs clam that the Debtor’s reduction in home equity for non-
essentials, the transfer of her home into atrust and the transfer of 50% of the beneficia interest inher home
to her daughter weredl for the purpose of hindering and delaying the Plaintiffsfrom collecting thejudgment

they had againg her.

Jurisdiction
This Court has jurisdiction over this proceeding under 28 U.S.C. 81334(b) as a matter aisng
under 88 523 and 727 of the Bankruptcy Code. The matter isbefore this Court under Internal Operating
Procedure 15(a) (formerly known as Loca Rule 2.33) of the United States
Didrict Court for the NorthernDidrict of lllinois autometicaly referring bankruptcy casesand proceedings
to this court for hearing and determination. Thisis a core proceeding under 28 U.S.C. 8157(b)(2)(1) and

Q2

Standards for_dismissal

The purpose of a motion to dismiss is to test the sufficiency of the complaint, not to decide the

merits. Gibson v. City of Chicago, 910 F.2d 1510, 1520 (7thCir. 1990). A complaint will be dismissd

if it appears from the complaint that the plaintiffs cannot prove a set of facts that would enable them to



recover on the dlegations of their complaint. McKown v. Dun & Bradstreet, Inc., 744 F.Supp. 1046,

1047 (D. Kan. 1990) (citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80
(1957)). Both the facts alleged in the complaint and reasonable inferences drawn from these facts are

conddered in the light most favorable to the plaintiff. Ed Miniat, Inc. v. GlobeLife Ins. Group, Inc., 805

F.2d 732, 733 (7th Cir. 1986), cert. denied, 482 U.S. 915, 107 S.Ct. 3188, 96 L.Ed. 2d 676 (1987).

Discussion
|. Motion to quash summons and dismiss the amended complaint pursuant to Fed.R.Bankr.P.
7004(e)

Fed.R.Bankr.P. 7004(e), deding with the time limit for servicewithinthe United States, requires
that service be made by ddlivery of the summons and complaint within 10 days after the summonsisissued.
Here, the amended complant wasfiled, and dias summons issued on August 26, 1999. Infact, the Debtor
admits that both were delivered to her on September 7, 1999. However, she arguesthat the service was
not made within 10 days of theissuance of the alias summons as required, and that, therefore, the dias
summons should be quashed and the amended complaint dismissed.

Itistrue that the dias summons and amended complaint were not delivered to Debtor until twelve

days after the issuance of the dias summons. Nevertheless, the delivery was 4ill timdy. According to
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Fed.R.Bankr.P. 9006(a), when computing a period of time prescribed by the Rules, the day of the event
from which the period of time beginsto runisnot included. Therefore, August 26 is not included in the
computation of the tenday period. Fed.R.Bankr.P. 9006(a) further statesthat thelast day of atime period
shdl beinduded unlessitisa Saturday, Sunday or legd holiday. Here, the tenth day fell on September 5,
1999, whichwasa Sunday.? Because Sunday is not included in computing the ten day period, the end of
the time period fell on September 6, 1999. However, September 6, 1999 was Labor Day, whichisone
of the legd halidays listed inRule 9006(a). Therefore, the time period for the Plaintiffsto serve the Debtor
withthe summons and complaint included September 7, 1999, the day onwhichddivery of bothwas made
to her. Thus the Debtor received the complaint and summonsinatimey manner and her motionto dismiss
on thisground is denied.

II. Motion to dismissthe amended complaint pursuant to Fed.R.Civ.P. 7004(m)

Fed.R.Civ.P. 4(m), incorporated by Bankruptcy Rule 7004(a) states, "If service of the summons
and complaint is not made upon a defendant within 120 days after thefiling of the complaint, the court,
uponmotionor itsown initiative after notice to the plaintiff, shall dismiss the action without prgudice asto
that defendant or direct that service be effected within aspecified time. . . ." The Debtor argues that the
summons and amended complaint have not been served
within 120 days of the filing of the complaint. Thisis an interesting argument, since, as discussed above,

in her fira motionto dismiss, the Debtor stated that the summons and amended complaint were delivered

8 The court may take judicid notice of the dates and days of the week. See, e.q., Plotner v.
AT&T Corp., 224 F.3d 1161, 1167 n.1 (10th Cir. 2000).

11



to her on September 7, 1999, far less than 120 days from the date the complaint was filed, August 26,
1999. Therefore, the Debtor's motion to dismiss pursuant to Fed.R.Civ.P. 4(m) is denied.
[11. Motion to dismissthe amended complaint pursuant to Fed.R.Civ.P. 7012(b)(3)
Fed.R.Civ.P. 7012(b)(3), made applicable to these proceedings by Fed.R.Bankr.P. 7012(b),
alows the defense of improper venue to be raised by motion. The Debtor clams that The Hantiffs did
not raise any alegations regarding venue in the adversary complaint, and that this Court is not the proper
venue. The argument that this Court is not the proper venue is without merit. When abankruptcy caseis
pending, the district court inwhichthe case is pending is the proper venue for any proceeding arisng under
Title 11.° 10 Collier on Bankruptcy 1 7012.04[2] at p. 7012-12 (Lawrence P. King 15th ed. 1997).
Therefore, this Court isthe proper venue for this proceeding arigng under Title 11 and the Debtor’ smotion
to dismiss on this ground is denied.
V. Motion to dismissthe amended complaint pursuant to Fed.R.Civ.P. 12(b)(4) and 12(b)(5)
Fed.R.Civ.P. 12(b)(4) and (5) are made applicable to this proceeding by Fed.R.Bankr.P.
7012(b). Fed.R.Civ.P. 12(b)(4) provides that a defense of insufficiency of process may be made by
motion, and Fed.R.Civ.P. 12(b)(5) provides that a defense of insufficiency of service of process may be
made by motion. The Debtor aleges that the dias summons and amended complaint are insufficient

because they fal to state whether attorneys Edith Brown and Janet Watson are counsel for W& B, whether

° There are two exceptions under the bankruptcy rules, neither of which are rdlevant here. The
firg involves de minimis dams, which must befiled in the digtrict where the defendant resides. The
second involves clams brought by the trustee and arising after the commencement of the case, relating
to certain business operations of the debtor.

12



one or both of them represent Williams or whether Williams represents himsdlf. The Debtor's
arguments here are without merit. On the find page of the amended complaint, the names of both Edith
Brown and Janet Watson arelisted. Under each name appear thewords"Attorney for Danidl L. Williams,
Jr. and Watson & Brown, P.C." Clearly, atorneys Brown and Watson represent both Williams and
W&B. Thereisnothing undear or unusud about who is representing whom, and, therefore, the Debtor's
motion to dismiss on thisground is denied.

V. Motion to strikeimmaterial allegations pursuant to Fed.R.Civ.P. 12(f)

Fed.R.Bankr.P. 7012(b) incorporates by reference subdivision (f) of Fed.R.Civ.P. 12, which
provides, "Upon motion made by aparty before respondingto apleading . . . the court may order stricken
fromany pleading any insufficient defenseor any redundant, immeaterid, impertinent, or scanda ous meatter.”
Generdly, suchmations to strike are not favored by the courts because they oftenare aproduct of dilatory
tactics. Infact, incluson of the materid usually would not prejudice themovant. 10 Collier on Bankruptcy
1 7012.08 at p. 7012-19 (Lawrence P. King ed. 1997).

The Debtor seeks to have stricken from Plantiffs amended complaint asimmaterid, impertinent
or incorrect the Plantiffs request for attorney's fees and interest in Count | and Plaintiffs request for
attorney'sfeesand punitive damages in Count I1. The Debtor argues that the Plaintiffs are not entitled to
attorneys fees, interest on an unsecured claim or punitive damages under 8 523(3)(6) of the Bankruptcy
Code.

InCount I, the Plantiffs request the attorney'sfeesnecessaryto collect the judgment awarded them

by the Kane County Circuit Court, and attorney'sfees pursuant to 750 IL CS5/508(b) for theenforcement

13



of the contempt order entered by that court. The Debtor's argument that the Plaintiffs are not entitled to
attorney's fees under 8 523(a)(6) misses the point in this proceeding where the Plaintiffs request for
attorney’s fees is based on state lav. The Faintiffs request is for atorney's fees under 750 ILCS
5/508(b), not § 523(a)(6). Plaintiffs aso request attorney’s fees necessary to collect the amounts
determinedto be nondischargeable under § 523(a)(6). Itistruethat nothingin 11 U.S.C. 8 523(8)(6) itself

indicates that the prevaling party may be awarded attorney’s fees. See America Firgt Credit Union v.

Gagle (InreGagle), 230 B.R. 174, 185 (Bankr. D. Utah 1999). However, it is not clear that the Plaintiffs

will be able to recover feesin this proceeding under any theory and therefore, it is not necessary to strike
thisrequest. Evenif the Pantiffsare eventudly found not to be entitled to recover attorney’ sfees, incluson
of this request has not been shown to prejudice the Debtor, and a determination of entitlement to feesis
premature & thistime.

The Debtor aso seeksto have this Court strike the Flantiffs request that this Court award interest
on the amount awarded by the Kane County Circuit Court. Itisnot yet clear which Sde, if either, may be
entitled to prgudgment interest. Some bankruptcy courts have seen it fit to award prgjudgment interest
as compensationfor the loss of the use of a creditor’ smoney fromthe date the claim accrued urtil the entry
of judgment, while other bankruptcy courts have not beenwillingto award prgudgment interest. See, eq.,

Sundipse, Inc. v. Butcher (In re Butcher), 200 B.R. 675, 680 (Bankr. C.D. Cd. 1996)(awarding

prejudgment interest). But see Shannon v. Russl (In re RussHl), 203 B.R. 303, 317 (Bankr. S.D. Cal.
1996)(declining to award prgudgment interest). Nothing the Plaintiffs have pled suggeds thet there is

anything scandalous, impertinent, or otherwise untoward about the Plantiffs complaint with respect to

14



prejudgment interest that would justify a motion to strike under Fed.R.Civ.P. 12(f). Therefore, the
Debtor’s mation to strike the Plaintiffs request for interest is denied.

Findly, the Debtor requeststhat the Plaintiffs demand for attorney's fees and punitive damagesin
Count |1 be stricken. Sincethe Plaintiffsdo not in fact request attorney'sfeesor punitive damagesin Count
1, this motion to strike is denied.

V1. Motion to dismissamended complaint pursuant to Fed.R.Bankr.P. 7010(b)

Fed.R.Bankr.P. 7010(b) provides that Fed.R.Civ.P. 10 gpplies in adversary proceedings.
Fed.R.Civ.P. 10(b) provides, "All averments of dam . . . shdl be made in numbered paragraphs, the
contents of each of which shdl be limited as far as practicable to a statement of a single set of
circumgtances. . . ." The Debtor argues that the amended complaint should be dismissed because the
Plaintiffs fall to arrange their causes of action into separate counts.’® The Plaintiffs assart two causes of
action, one seeking to have adebt that the Debtor owesfor feesand costsincurred in the state court action
deemed to be nondischargeable under 8 523(a)(6) and one seeking to deny the Debtor a discharge of al
of the Debtor’ s debts under 8 727(a)(2)(A). The Plaintiffs allegedly assert two causes of action, under 8
523(a)(6) and 8 727(8)(2)(A) but their amended complaint contains three counts. The Debtor damsthat
the Pantiffs dleged falure to set forth the separate counts interferes with a clear analysis of the matters

&t forth in the Plaintiffs complaint.

19 The Debtor’s motion in this regard dedls only with Counts | and 111 of the amended
complaint.
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This Court disagrees and instead concludesthat in Count |, the Plantiffs have pled acauseof action
under 8§ 523(a)(6), based uponwillfu and mdidous conduct of the Debtor in connectionwiththe judgment
awarded by the Circuit Court of Kane County. In Count 111, the Pantiffs set forth an dleged cause of
action, also under § 523(8)(6). However, the cause of action set forth in Count 111 is different from thet
asserted in Count 1. It is based upon the Debtor's intentiona interference with Williams' parent/child
relaionship withAdhanti. Whileit may have beentechnically correct for the Plaintiffsto plead their Counts
| and 111 as one count because both are brought under 8 523(a)(6), the two counts seek relief based on
different facts and different legd theories. In any event, the pleading of Count | and Count 111 as two
separate counts does not make the basis of each count’s claimfor relief unclear or otherwise confuse the
reader. Both Counts clearly set forth a clam for relief which is clearly pled as to the prayer for rdief.
Because this Court finds that the Plaintiffs causes of action are clearly set forth in separate counts, the
Debtor's motion to dismiss the amended complaint on this ground is denied.**

VIIl. Motion to dismiss Count | because Plaintiffslack standing

The Debtor argues that Count | should be dismissed because the Plaintiffs lack standing to bring
an action on behdf of Nyuli. The Debtor appears to be under the misguided impression that because the
Faintiffs seek to recover $4,464.88 for Nyuli's attorney'sfeesincurred while acting as Guardianad Litem,
they are bringing anactionon behdf of Nyuli. Thisisnot the case. Williamsis seeking to have the Debtor

pay Nyuli'sattorney'sfees because, to the extent that Debtor does not pay them, Williams will be required

11 Because this Court finds that Plaintiffs's complaint is properly pled, the Debtor’s motion to
dismiss Count 111 for being improperly pled becauseit is duplicative of Count | is aso denied.

16



to pay them. Williamsisnat bringing an action on behdf of Nyuli. Rather, heisbringing the action for fees
on hisown behdf. Therefore, the Debtor's motion to dismiss for lack of standing is denied.
VIIl. Themotionsto dismiss pursuant to Fed.R.Civ.P. 12(b)(6) for failure to state a claim upon
which relief can be granted

Under Fed.R.Civ.P. 12(b)(6), made gpplicable to bankruptcy proceedings by Fed.R.Bankr.P.

7012, dismissal of acomplant isappropriate if the complaint fails to sate a claim upon which relief canbe

granted, and the moving party is entitled to judgment as a matter of law. Conley v. Gibson, 355U.S. 41,
46, 78 S.Ct. 99, 102, 2 L.Ed.2d 80 (1957). On aRule 12(b) mation, the plaintiff's dlegations must be
takenastrue, and must be viewed, dong with al reasonable inferences to be drawn therefrom, inthe light

most favorabletotheplaintiff. Redfield v. Continenta Cas. Corp., 818 F.2d 596, 606-07 (7thCir. 1987).

The plantiff hasfaled to state adam uponwhichrelief can be granted if the complaint does not adequately

plead some theory upon which the plaintiff could recover. Scheuer v. Rhodes, 416 U.S. 232, 236, 94

S.Ct. 1683, 1686, 40 L.Ed.2d 90 (1974); see also Knopfler v. Addison Bldg. Materia Co., Inc. (Inre

Germansen Decorating, Inc.), 149 B.R. 522, 526 (Bankr. N.D. IIl. 1993).

A. Count | and Count 111

Count | of the amended complaint asserts that the Debtor's debt owed to the Plaintiffs semming
from the Kane County proceedings should be found nondischargeable because the Debtor indituted a
proceeding inwhichshe intentionally and fasdly accused Williams of sexua abuse, knowing that this would
cause himtoincur legal expenses, and that W& B would spend vast amounts of time representing Williams

in agroundless proceeding. Count | of the amended complaint also dlegesthat, after entry of the order
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finding the Debtor in contempt, she immediately began taking stepsto makethe Plantiffs ability to collect
the judgment moredifficult by transferring much of her property to others and paying off sel ected unsecured
creditors. The Plaintiffs claim that this conduct was part of awell-conceived, intentiond plan designed to
frustrate Williams attempt to recover the money due him under the Circuit Court order. Count 111 of the
amended complaint reiterates the facts recited above and concludes that as aresult of the Debtor’ sfase
dlegaions and testimony and interference with Williams' rdaionship with Ashanti, Williams suffered
emotiond digiress and financid lossin the form of legal fees and lost wages.

In order to entitle the Aantiffs to a finding of nondischargeability under 11 U.S.C. § 523(a)(6), the
Paintiffs must plead and ultimately prove by a preponderance of the evidencethreedements: (1) that the
Debtor caused aninjury; (2) that the Debtor's actions were willful; and (3) that the Debtor's actions were

mdicious. A.V. Relly Intl, Ltd. v. Rosenzweig (In re Rosenzweig), 1999 WL 569446 * 12 (Bankr. N.D.

[1. 1999) (citing French, Kezdis & Kominiarek, P.C. v. Carlson (In re Carlson)), 224 B.R. 659, 663

(Bankr. N.D. Ill. 1998).

The Flantiffs have pled sufficient facts to entitle them to go forward in seeking a determination of
dischargesbility under 11 U.S.C. 8 523(8)(6). Williams claims that the Debtor injured hmby causng him
to incur substantial legd expenseswhile defending againgt her basel esslawsuit, and by causng himto suffer
emotiond distress. W& B dleges that the Debtor injured it by causngitsattorneys to spend vast amounts
of ime and money in its defense of Williams, for which it has not yet beenpaid. Both Williamsand W& B
clam that they were further injured when the Debtor alegedly transferred assets shortly prior to filing her

petition for bankruptcy, thereby attempting to place those assets beyond the Plaintiffs reach.
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The Hantiffs have d s0 asserted that the Debtor's acts were“willful.” Willful isdefined asddiberate

or intentiond. French, Kezdis & Kominiarek, P.C. v. Carlson(Inre Carlson), 224 B.R. 659, 662 (Bankr.

N.D. I1l. 1998) (citing In re Arlington, 192 B.R. 494, 500 (Bankr. N.D. Ill. 1996)). The United States
Supreme Court has hdd that, in a § 523(a)(6) action, "willful" modifies "injury,” indicating thet
nondischargesbility under that section requires proof of a deliberate or intentiond injury, not merely a

deliberate or intentional act that leadsto aninjury. Carlson, 224 B.R. at 662 (citing Kawaauhauv. Geiger,

523U.S.57,118 S.Ct. 974, 140 L.Ed.2d 90 (1998)). Willfulness, under the Gelger standard, hasbeen
found wherea Debtor filed alawsuit without having afactua basisfor the daimand thereby caused another
to incur subgtantia attorney’sfeesin defending himsdlf. Carlson, 224 B.R. at 662 (citing In re Arlington,
192 B.R. 494, 500 (Bankr. N.D. Ill. 1996)). In Carlson, the debtor’s acts were found to be willful
because the Debtor necessarily knew and intended that the plaintiff’s law firm would incur expenses in
defending the lawsuit, particularly because the debtor filed the suit to get back at the plaintiff for defesting
himin an earlier case. Carlson, 224 B.R. at 662.

Here, the Plaintiffs have dleged that the Debtor knew that the Plaintiffs would incur lega expenses
indefending the lawsuit, and that the Plaintiffs recovery of the state court damageswould be hindered by
the Debtor’s transfer of assets prior to filing bankruptcy. The Plaintiffs dso alege that the Debtor knew
that she would be ordered to pay Williams attorneys if she were found in contempt of court, and she
engaged in a course of conduct which resulted in her being found in contempt. Like the Carlson case,

where the finding of intent was enhanced because the debtor filed suit in an attempt to “ get back a” the
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plantiff, herethe finding of intent is enhanced because the Debtor, as found by the divorce court, filed suit
as part of asysemétic effort to undermine Williams' relationship with his daughter.

Fndly, the Plantiffs have dleged that the Debtor's acts were malicious. Maliciousness does not
requireill will or aspecific intent to do harm; behavior is maicousiif it iswrongful and without just cause

or excuse. Carlson, 224 B.R. a 662. The dlegation that Debtor filed alawsuit intending to interferewith

Williams parent/child relationship with his daughter, and that she transferred assets intending to frustrate
the Plaintiffs ability to collect the damages awvarded to her fits the definition of mdice as a wrongful act
without just cause or excuse.

Thus, with respect to Counts | and 111, the Plaintiffs have stated a claim upon which relief can be
granted.

B. Count Il

Count 11 of the amended complaint asserts that the Debtor should be denied a discharge under 11
U.S.C. § 727(a)(2)(A) because, within one year of the bankruptcy, she took out a home equity loan
representing dl but approximately $10,000.00 of the equity in her home, paid several unsecured creditors
in full, quitclaimed her interest in her resdence, and transferred a 50% beneficid interest in her residence
to her 18 year old daughter.*?

Section 727(a)(2)(A) of the Bankruptcy Code, 11 U.S.C. 8§ 727(a)(2)(A) provides:

12 Additiondly, in Count |1, the Plaintiffs assart that the unsecured debt paid with proceeds of
the home equity loan represented al of Debtor's unsecured debt other than an aleged debt owed to
relatives and the debt owed to the Plaintiffs. The Plaintiffs further alege that these actions were done
for the purpose of hindering them from collecting ajudgment entered in their favor by the Circuit Court
of Kane County, lllinais.
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(& The court shall grant the debtor a discharge, unless --

(2) the debtor, with intent to hinder, delay, or defraud a creditor or an
officer of the estate charged withcustody of property under thistitle, has
transferred, removed, destroyed, mutilated, or concealed, or has
permitted to be transferred, removed, destroyed, mutilated, or concealed
(A\) property of the debtor, within one year before the date of the filing of
the petition(.]

Thus, to state a claim under 11 U.S.C. § 727(a)(2)(A), the Plaintiffs must alege that the debtor: (1)
transferred, destroyed or concealed property; (2) belonging to the debtor; (3) within one year of filing

bankruptcy; (4) with the intent to hinder, delay or defraud a creditor or officer of the estate. [llinais v.

Volpert (In re Volpert), 175 B.R. 247, 263 (Bankr. N.D. IIl. 1994).

The Pantiffs have dleged that there was a transfer of property here. Under the Bankruptcy
Code, transfer is broadly defined as "every mode, direct or indirect, absolute or conditiond, voluntary or
involuntary, of digposing of or parting with property or with an interest in property, induding retention of
title as a security interest and foreclosure of the debtor's equity of redemption[.]* 11 U.S.C. § 101(54).

See also Barnhill v. Johnson, 503 U.S. 393, 397, 112. S.Ct. 1386, 1389, 118 L.Ed. 2d 39 (1992). If,

as Plantiffs alege, the Debtor took out a home equity loan on June 1, 1998, she transferred property as
required by 8727(a)(2)(A). Also, shedlegedly quitclaimed her interest in her resdenceto aland trust and
transferred a50% interest in her residence to her daughter. Thereisno doubt that these transactionswere
“trandfers’ asthat termisused in

§727(8)(2)(A). Thetransfer took place on or about June 1, 1998, which iswell within one year before

the September 24, 1998 Chapter 13 petition.
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Thus, the question becomes whether the Debtor entered into the home equity loan with the intent
to hinder, delay, or defraud her creditors. The short answer isit ishard to come up with any other reason
for her to make what amounts to a gft of one-haf the equity in her home to her daughter other than a

transparent attempt to place the property beyond the reach of her creditors.  See Smiley v. First Nat'l

Bank of Bdleville (Inre Smiley), 864 F.2d 562, 568 (7th Cir. 1989); see also Firdt Texas Savings Assn.,

Inc. v. Reed (In re Reed), 700 F.2d 986 (5th Cir. 1983).

Thus the Plaintiffs have stated a claim with respect to Count |1 upon which relief can be granted.

Conclusion
For the foregoing reasons, the Debtor’ s motion to strike and dismissis denied. The Debtor shdll

have until August 9, 2001 to answer the amended complaint. A status hearing on the amended complaint

isset for August 22, 2001 at 10:00 am.

ENTERED:

Dated: July 19, 2001

Robert E. Ginsberg
United States Bankruptcy Judge
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